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KING, CJ., FOR THE COURT:
1. Dwayne Thomeas pled guilty in the Warren County Circuit Court to aggravated assault and
attempted armed robbery. On count I, the aggravated assault charge, Thomas was sentenced to aterm
of eighteen years in the custody of the Missssppi Department of Corrections. On count 11, attempted
armed robbery, hewas sentenced to serve aterm of ten yearsin the custody of the Mississppi Department
of Corrections, with five years to serve and five years suspended during five years of post-release

supervison. These sentences were to run consecutively.



2. On or about May 7, 2002, Thomas filed a motion for post-conviction collaterd relief which was

denied by the triad court. Thomas gppedsthetria court's decison and raises the following issues which

we cite verbatim:

|. Dwayne Thomas was denied his congtitutiond right to a speedy trid.

[1. The conduct of counsd of record for Dwayne Thomas amounted to ineffective assstance of counsd.

[11. The sentence imposed upon Dwayne Thomas was in violation of the statutes of this Sate.

IV. Dwayne Thomas motion for post conviction relief is not procedurally barred by §99-39-21 MCA.
FACTS

113. InJanuary 1999, Thomas was indicted for aggravated assault and attempted armed robbery. On

September 14, 1999, Thomeas, represented by gppointed counsdl, entered guilty pleasto the charges. At

the guilty plea hearing, the trid judge questioned Thomas to determine whether his pleas to the charges of

aggravated assault and attempted armed robbery were intdligently, knowingly, and voluntarily made.

14. The record reflects that the trid court informed Thomas of the rights he would waive by pleading

guilty. Among the rights discussed by thetrid judge were: (1) theright to have atrid by jury, (2) the right

to subpoena witnesses and cross-examine witnesses, (3) the right to testify or not testify in his own behdf,

and (4) theright to gpped aconvictionif hewent totrid. Thomas acknowledged that hewaswaiving these

rights.

5. Thetrid judgeinformed Thomas of the maximum and minimum pendtiesdlowablefor the charges

Thomeas acknowledged that he understood these pendties. The trid judge dso inquired as to whether

Thomas was satisfied with his attorney's services, to which Thomas responded affirmatively.

T6. After inquiry, the trid judge determined that Thomas pleas were intdligently and voluntarily

entered. The trid court accepted the guilty pleas and sentenced Thomas in accordance with the



recommendation made by the State. Thomas was sentenced to aterm of eighteen yearson count | in the
custody of theMississippi Department of Corrections. On count |1, Thomaswas sentenced to serveaterm
of ten yearsin the custody of the Missssippi Department of Corrections, with five yearsto serve and five
years suspended for five years of post-release supervison. These sentences were to run consecutively.
The court aso ordered that Thomas be placed in drug and acohol counsdling and be given credit for time
served.
17. On or about May 7, 2002, Thomasfiled amotion for post-conviction collaterd relief claming: (1)
that his sentence was invaid because he was a prior convicted felon, (2) that he received ineffective
assstance of counsdl, and (3) that he was denied his right to a speedy trid. On February 21, 2003, the
trid court denied his request for relief.
STANDARD OF REVIEW
18. Inreviewing atria court'sdenid of post-conviction rdlief, this Court will not disturb thetria court's
factud findings unlessthey are found to be clearly erroneous. Pacev. State, 770 So. 2d 1052 (114) (Miss.
Ct. App. 2000). Where questions of law are raised, the applicable standard of review is de novo. Id.
ISSUESAND ANALYSIS
l.
Whether Thomaswas denied aright to a speedy trial.
T9. Thomas clamsthat he was denied his right to a speedy trid. Thomas asserts that he was unable
to present thisissueto the trid court because his attorney falled to properly represent him. He maintains
that hewaskept injal for nine months and had no opportunity to pursue possible leads which would have
aded in hisdefense. Thomas was confined in jail on December 12, 1998 and entered his guilty pleason

September 14, 1999.



110. Theentry of aguilty pleawaives the issue of whether a defendant received aspeedy trid. Ellis v.
State, 773 So. 2d 412 (15) (Miss. Ct. App. 2000). Infact, Thomas signed apetition to enter aguilty plea
wherein paragraph 6 informed the defendant of the condtitutiond rights available should he decideto plead
not guilty. One of therights listed is the right to a Speedy and public trid by jury. This dam is without
merit.
.

Whether Thomas received effective assistance of counsel.
f11. Thomas clamsthat he recaived ineffective assstance of counsel because his atorney had limited
contact with him prior to the guilty plea hearing. He assarts that his attorney falled to communicate with
hm. Thomas maintains that there was no discusson of sdf-defense or other possible defenses to the
charges. According to Thomas, he was given only one option, which was to plead guilty and accept the
State's recommendation.
12. Toedablish aclam of ineffective assstance of counsdl, Thomas must prove, under the totdity of
the circumstances, that (1) his attorney's performance was deficient and (2) the deficiency deprived the
defendant of afair trid. Jackson v. Sate, 815 So. 2d 1196 (118) (Miss. 2002).
113.  Atthequilty pleahearing, thetrid judge asked Thomaswhether he was satisfied with the services
of his attorney, to which Thomas indicated that he was satisfied with his atorney's representation. This
Court notes that "[s|olemn declarations in open court carry a strong presumption of verity." Brasington
v. State, 760 So. 2d 18 (132) (Miss. Ct. App. 1999). A trid court isentitled to place great weight upon
adefendant'sinitial plea under oath. Templeton v. State, 725 So. 2d 764 (110) (Miss. 1998). Thomas
faled to place before the trid court evidence of such weight as to establish thet his prior sworn statement

of satisfaction with his atorney should be disregarded.



114. Thomeas bears the responsbility of offering proof of facts to support his clam of ineffective
assistance of counsd. Howard v. State, 785 So. 2d 297 (116) (Miss. Ct. App. 2001). Thomashasfailed
to demondtrate that his attorney's performance was deficient to the extent that his defense was prejudi ced.
This Court finds this daim to be lacking in merit.
[11.
Whether Thomas received a valid sentence.

115. Thomaswas sentenced to aterm of elghteen years on the aggravated assault charge and ten years,
with five suspended and five years of post-release supervison on the attempted armed robbery charge.
Thomas now claims that the sentence for the attempted armed robbery charge was in violation of
Missssippi Code Annotated Section 47-7-33(1) (Rev. 2000) which precludes probation for a convicted
fdon. Thomas dleges that because he was a prior convicted felon, no part of his sentence should have
been suspended.

116. Intheorder denying post-conviction relief, thetria judge cited Gaston v. State, 817 So. 2d 613
(120) (Miss. Ct. App. 2002) and stated that Thomas was sentenced pursuant to Mississppi Code

Annotated Section 47-7-34 (Rev. 2000),! "an dternative to probation designed specificaly for felons,"

! Mississippi Code Annotated Section 47-7-34 (Rev. 2000) provides: (1) When acourt imposes
a sentence upon a conviction for any felony committed after June 30, 1995, the court, in addition to any
other punishment imposed if the other punishment includes a term of incarceration in a state or loca
correctiond facility, may impose aterm of post-release supervision. However, the total number of years
of incarceration plus the total number of years of post-release supervison shdl not exceed the maximum
sentence authorized to be imposed by law for the felony committed. The defendant shal be placed under
post-rel ease supervision upon release from the term of incarceraion. The period of supervison shdl be
established by the court.
(2) The period of post-release supervison shdl be conducted in the same manner as a like period of
supervised probation, including a requirement that the defendant shall abide by any terms and conditions
as the court may establish. Fallure to successfully abide by the terms and conditions shdl be grounds to
terminate the period of post-release supervison and to recommit the defendant to the correctiona facility
fromwhich he was previoudy released. Proceduresfor termination and recommitment shall be conducted

5



whichdlows placement on post-release supervison. Clearly, thetrid court did not intend to suspend any
portionof Thomas sentence. What thetrial court intended, pursuant to 47-7-34, wasto sentence Thomas
to five years of actud confinement, and five years of post-release supervison.
917.  This Court finds that this matter should be remanded to correct the sentencing order to clearly
reflect Thomas sentence, as Stated in the order denying post-conviction relief.

V.

Whether Thomas motion for post-conviction relief is procedurally barred pursuant to
Mississippi Code Annotated Section 99-39-21 (Rev. 2000).

18. Thisissueis mooat.

119. THE JUDGMENT OF THE CIRCUIT COURT OF WARREN COUNTY DENYING
POST-CONVICTION RELIEFISAFFIRMED IN PART,REVERSED AND REMANDED IN
PARTFORFURTHERPROCEEDINGSCONSSTENTWITHTHISOPINION. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO WARREN COUNTY.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFISAND BARNES,
JJ., CONCUR. ISHEE, J., NOT PARTICIPATING.

inthe same manner as proceduresfor the revocation of probation and imposition of a suspended sentence.
(3) Pogt-release supervision programs shall be operated through the probation and parole unit of the
Divison of Community Corrections of the department. The maximum amount of time that the Missssippi
Department of Corrections may supervise an offender on the post-release supervision programisfive (5)
years.



